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Preliminary Statement 


o 


Ps 


Four and Five were affirmed in United States v. Rivera, 


52) 8.20 126 (2a) Cir: TES: 


1976 Judge Wyatt found Fontanez com 


1t to stand trial. Trial commenced on April 12, 1976 


wi aminte oh ee ennoniveau ta mired 
conspiracy to mura 


er ‘Count 
One}, assault on a federal agent and use of a dangerous 
weapon in the course of that assault ‘Counts Four and 
Five! and possession while under indictment of a fire- 
arm which had been transported in interstate commerce 
Count Seven}, the remaining counts having been dis 
missed on the Government’s consent prior to trial. On 
Apri! 15, 1976 the jury returned a verdict of guilty on 
Counts Four, Five and Seven. On the following day 
Judge Wyatt discharged the jury as deadlocked on Count 
One. | Tr. 501).** 


On May 28, 1976 Judge Wyatt sentenced Fontanez to 
concurrent terms of three and ten years on Counts Four 
and Five and a consecutive term of five years on Count 

At that time the Government consented to dis- 
of Count One. 


Statement of Facts 


The Government’s Case 


On the evening of October 17, 1974, Jerry 


and Cruz Cordero, two undercover agents of tl 
Enforcement Administration, were introduced t 


Fontanez inside the Chateau Bar in Brooklyn 
Two and Three 
2114 requires 


the trial transcript GX 


refers to Appellant’s Brief 


Fontanez, who was using the name 


that he and Castillo were interested in purchas- 


ing one-eighth kilogram of heroin for $6500. ‘Tr. 5, 17). 
fontanez said there would be no problem in obtaining 
the heroin and some cocaine as well, but that it would 
ke anpreximately an hour and forty-five minutes to 
which were in the Pelham Bay 

Cordero told Fontanez he could not 

long. ‘Tr. 6-7,17'. Fontanez and Cordero then 
exchanged telephone numbers so that the heroin purchase 


uld be arranged for the next day. ‘Tr. 


The following day, Cordero called the number Fon- 
wnez had given him and had several velephone conversa- 
tions with Fontanez. They agreed that Cordero’s partner, 

would meet Fontanez that evening at 6:00 at 


t and Grand Concourse in the Bronx to ex- 


1 


change $14,000 for one-quarter kilogram of heroin. | Tr. 


9-13). 


Special Agent Jerry C: met Fontanez at the 
agreed place at t G: Tr. 20). Fontanez com- 


was late and said that he had tried 

Cordero had given him-——-the Drug En- 
forcement undercover telephone—and that the person who 
answered the telephone did not speak Spanish. (Tr. 20- 
21). After Castillo allayed Fontanez’ suspicions with an 
explanation, Castillo drove Fontanez to a grocery store 
ua few blocks away where Fontanez made a telephone call 
to his connection. (Tr. 18-22'. Fontanez returned to 


Castillo’s car and told him that his source was ready and 


that Fontanez wanted to see the money right there. Cas- 
llo agreed, but before opening the trunk he asked Fon- 
tanez if he was carrying a gun. Fontanez said he was 


not, and raised his jacket and turned around so that 


Castillo could see that he had no weapon. Castillo then 


opened the trunk and displayed the $14,000, which was in 
new one-hundred-dollar bills in a brown paper bag. (Tr 
2223). Fontanez said that only police carry new one- 
hundred-dollar bills, but Castillo explained that he had 
obtained the bills through a friend who worked in a bank 


iTr 3) 


\s they departed, Fontanez insisted upon driving the 
car because he knew where to go. Fontanez then drov 
Castillo on a wild ride through the Bronx, driving very 


fast and very slow, making irregular turns, and always 


checking the rear view mirror to see if police were follow- 
ing him. (Tr. 25) 


Ultimately, Fontanez drove Castillo to 196th Street 
and Colonial Avenue in the Bronx, where he parked the 
car, took the keys from the ignition and started to walk 
away. Castillo teld Fontanez to leave the keys, but Fon 
tunez insisted that he needed the keys to show his con 
nection that he had access to the money. Castillo con- 
tinued to protest, and Fontanez relented, stating that he 
preferred dealing with “Willie” «Agent Cordero! becauss 
“Jerry” ‘Agent Castillo!) was too nervous. (Tr. 30-31). 


Fontanez got out of the car and walked less than a 
block along 196th Street and entered an apartment build- 
ing at 2135 Colonial Avenue. He came back out of the 
building almost immediately and began throwing pebbles 
at windows and calling out “Zap, Zap.” * A few moments 
jater Fontanez went into the building again. This time 
he and Adolpho Rivera came out and walked to the parked 
car where Agent Castillo was waiting. Fontanez was 
carrying a brown paper bag. (Tr. 92). 


* 


Fontanez had an associate called Zapata who lived in 
Rronx Tr. 281 


tunez went Lo the ver's side of 

through the y open window, “I got the 
Let me show it to you. It’s real good.” ‘Tr. 31 
As soon a: ‘astillo opened the door, Fontanez pointed a 
oaded thirty-eight caliber revolver at Castillo and said, 
‘Move ov my man in the rear seat,” referring 
o Rivera. ivera then opened the car door on the pas- 
nie rs side 


ide a to the back seat. | Tr. 32) 


LOOK the 
ignition and told Castillo he was going 
Fontanez that he could have the 
tanez not to kill him 


put his hands behind his 


When Castillo complied, Rivera grabbed Castillo’s wi 
and held his hands behind his back while Fontanez con- 
qd to point > 1 al Castillo. 


} 


Fontanez told Rivera 
handeuff Castillo, saying he 


would drive Castillo else- 


handeuff 
responding 
signal (Tr. 99 , sur- 


ins drawn and pointed them 

and Rivera. (Tr. 34-35). Special Agent 

told Fontanez, “Police. | the gun. Raise 

your hands.” d Fontanez dropped the gun, 


raised his hands (Tr. 


pusned t r ne Car se: 
I 
( 


, 


door and rolled out of 


Tr, 34-35). Fontanez and 


AG ae The gun, retrieved from 
Was found to he 


at loaded and operable. 
Subsequent investigation showed: that the 

G. Industries located 
Septen her 1, 


Pawn SI} OP, 


Beach, Florida to a Frank Clark Tr. 59-62 


Was I i contain a non-narcot 


The Defense Case 


The defense presented an e! Dased 
testimony of two psychiatrists and a former ps 
teacher and consultan Dr. Robert Ferrel 
that at 1 f the crimes Fontan Was 
uffering from a mental disease or defeet, which Dr 
“errell diagnosed as an organic brain syndrome (¢T) 
‘ 


15-46), “so substantial that he lacked capacity to appre 


clate the wrongfulness of his conduct or to conform his 
conduct to the requirements of law.” (Tr. 15] 
Nuomi Goldstein testifie that in her opinion there 


wu “good” possibility hi on October 17 and 18. 
Fontanez was suffering from a mental disease or defect 
Tr. 214-15', but that she had not been able to form an 
opinion on whether Fontanez’ illness was such as t 
“caused him to have lacked substantial capacity to ap- 
preciate the wrongfulness of his conduct or conform his 
onduct to the law.” (Tr. 215!. Dr. Goldstein said that 
n order to ferm such an opinion she would 
information about the facts of the crime, 

agreed that the facts she had learned in her twenty- 
minute review of the trial testimony revealed a “fairly 
intricate set of nts’ indicating that the defendant 
“seemed to have some awareness of the nature of what 


as doing,” including that he was breaking the law 


216-17 


‘Tine also call «| Lois Bb ivyys W ne held “au masters 


} tariaoh?t . } . + 
psychology, had taught psychology a 


University and had been em 


. ' ' 
“] States Medica entel 


The Government's Rebuttal Case 


the Governme! 


inations of him, Fontanez was not, despite his manife 
then suffering from such «a mental dis 


nta problems, 
or defect as to render him substantially incapable 


appreciating the wrongfulness of his conduct o1 


ming his conduct to the requirements of the law 


The Government also established that 


arrest Fontanez, whe claimed amnesia 
rel ited to his friend the events leading his arrest 


asked his friend to arrange for Fontanez 


to cooperate 


the Government in order to get out of lali T) 


Within the following few weeks Fontanez ma 


i proposals directly te Drug Enforcement 


ion agents iF. 2 9] 


ARGUMENT 
POINT | 


The Evidence of Fontanez’ Guilt of Unlawfuilly 
Receiving a Firearm Which Had Been Transported 
in Interstate Commerce Was Overwhelming. 


evidence aaduced at trial clearly establishes 
Seven, which charged that 
ndictment had possessed a firearm whic 
ransported in interstate commerce 
that yn October 18, 1974 Fontane: 
{ iy indictment. (Tr. 107 The proof showed 
t doubt that when Fontanez emerged from 2 


? 


1) 
i 


Colonial Avenue that evening, he possessed a lone! 


rht caliber revolver, which had been manufac 


nad beet 


lorida and, on September 4, 1974 
llorida by Jessup’s Pawn Shop to on 


ona 


Ty 4-4 


>.) 


POINT Il 


Admission of the Pawnshop Clerk’s Testimony 


Was not Reversible error. 


irypuer, 
fa claimed 


error in admitting 


e Te ssup's 


clerk i 


compar! 


Curran 


on the put QO55070 


had made an erro 
In that paw! 


ri MM bel 
ecords as 0055670 because he In « 
S experience as a clerk 


hy} 
bil? 


Based on 


testified that a 


Industries, the company 


tured the 
The beginning 
He therefor 
the 


numbe} 


Muiad 


Judge W vatt 
without merit 
1 own error In co 

- j Y > ‘ +} 
number and, under Rule 406 of the Federa 
fy concerning the 


Lesluily 
Weinstein’s Evidence 


routine pp! 


dence to 
nufacture? é b(t) 


rmore Evidence, 


‘ 
»! 


GA 
be 


cnanenge evidence 
f the minor significance of 


POINT Ili 


The Firearm and Ammunition Were Properly Ad- 
mitted Into Evidence. 


POINT IV 


Judge Wyatt did not Err in Limiting the Defense 
Psychology Consultant’s Testimony. 


nowe vl 


an opinion Prior to 


as error, defense couns 


irom Mrs Briggs 


list 


teslLimony\ 


any event, 


whelnel! 
Rafael 


detec 


ur opinion? 


The Court Well, the psychological diagnos 


nt anything to do with | We have 
tion | have already read 
n questions to Dr. Goldstein 
Reisch Well, | would like 


This iminary to that 


| disease or detec 
Lo do ck i¢ 


field, and | have permitted he 
she did and the results what she did ic} and 
he basis of what qualified psycniatrists nave test 
tied you can make arguments to the jury bass 
nat 
Mr. Reisch | understand 
The Court but I don’t say that I can 
ermit her to express an opinion about a medica 
disease or defect 
Mr. Reisch So the Court is ruling that 
nical psychologist doesn't have 
1 am ruling that this witness 
( 


express the opinions asked for 


That's all 1 am ruling. (T1 


also elicited Mrs. Briggs’ conclusions 


chological tests showed Fontanez to 


Tr. 248'* and revealed evidence 


th explained 
taking the tests in 
Dwver testiled th 


his opinior ow menta 


4 diagnosis based only 


f 
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} \ hethe . 
‘ lt \ ‘ 
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lt 7 ‘ W t ( i} not exceed a Ina 
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| BS ! ‘ ape ‘i »-* ¥ ne saat 
i ty t nion o7 vhether For ine la menta 
cline rv defec he mpetent fan expert witne 
‘ thin the a et ! i tne trl lve Set 
, ’ ; j ‘ - 14)” ; 
i] ds 11s I°S. &7. 108 1O74 ] ‘ 
oy » 1 ) QT ; 
t ( 2] 2d 135, 140 d Cir. 1975 Co? 


17 


denied, USS. (1976). Although psychologists are’ 
generally viewed as qualified to testify concerning the 
results of the tests they administer, as Mrs. Briggs did, 
their competency to testify concerning mental diseases 
and defects is not unquestioned. See United Stati. v. 
Jenkins, 307 F.2d 637, 647 (D.C. Cir. 1962) ten banc) 
Burger concurring, Bastian dissenting). Here Judge 
Wyatt properly ruled that, in light of Mrs. Briggs’ quali- 
fications and the other evidence in this case, her testimony 
should be limited to the results of the tests she admin- 
istered. For this reason, as well as the fact that Mrs. 
sriggs did in fact give the opinion sought by defense 
counsel, Judge Wyatt’s rulire hardly constituted revers- 


ible error. 
CONCLUSION 
The judgment of conviction should be affirmed. 
Respectfully submitted, 
ROBERT B. FISKE, JR., 
United States Attorney * 
Southern District of New 


Attorney for the United States 
of America. 
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FRANK H. WOHL, 
AUDREY STRAUSS, 
Assistant United States Attorneys, 
Of Counsel. 
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